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RH-034 Recommended Site

Key Features: Park Impacts:
« Tank underground and adjacent to existing * No park impacts from tank construction
pumping station and outfall « Park and pool may be closed for ~4 years for
« Head house atop tank with odor control excavation, clean up, and park
reconstruction

Staging Area






RH-034 Alternative Site

Key Features: Park Impacts:
« Tank located below Thomas Greene Park » Park and pool closed for ~8-9 years for
« Head house located above tank at western clean up and tank construction
portion of park with odor control * Permanent loss of 20% of the park for the
head house

« Will require acquisition of staging area
* Occasional park closures or odors from
non-routine maintenance

Staging Area






Acquisition Overview NYC

Protection

Process to Acquire Land Best Case Worst Case
Negotiated Acquisition 14 months 16 months
Condemnation 1 year 3.5 years
Seek Alienation Legislation 9 months Never

Obtain Alienation
Legislation Including Legal 3 years Never
Challenge

Assumptions for all scenarios
» No ULURP or SEQRA required
« EPA directs DEP to a site





Common Steps

Regardless of whether the City negotiates an acquisition or condemns the property, there are
two common steps that need to occur. The City has already begun this process, including
conducting a market analysis.

Steps:
1. Identify sites and property owners 1 month Done

2. Obtain CBX/complete appraisals 2-5 months In progress

Obtain CBX

Identify
Property

Owners

Obtain
appraisals and
determine fair

market value






Negotiated Acquisition

Estimated total duration: 14-16 months including common steps; the City is already 1

month into this process

Steps:

1. Common steps

2. Negotiate price and purchase contract
(DEP can initiate condemnation on a parallel
track at any time, likely at the 3 month mark)

3. Conduct closing and record title

Common Negotiate price and

Steps purchase contract
(6 months) (5-6 months)

6 months

5-6 months

3-4 months

Conduct closing and
record title

(3-4 months)






Condemnation Overview

« The City believes it is prudent to seek to acquire the properties through negotiated
acquisition. At any time during this process, the City is prepared to undertake
condemnation proceedings to acquire the land needed for construction of the CSO
tanks.

« Regardless of where the tanks are located, the City will need to acquire or condemn the
staging area. Typically, the City will include all potential sites needed for a project in the
initial stages of the condemnation proceedings so that in the event that a negotiated
acquisition cannot be completed, condemnation can be completed on any of the
properties.

« The City will immediately begin the process of preparing the damage and acquisition
maps, one of the first steps in the condemnation process.

« Even if the condemnation process is fully litigated, the City expects that the
condemnation will be fully completed and title will vest with the City within 3.5 years.





Condemnation

Estimated total duration: 1 year (if no legal challenges) — 3.5 years (if fully litigated, see slide 12).

Steps:
1. Prepare Damage/Acquisition Maps 1-3 months (parallel path with negotiated acq.)

2. Eminent Domain Procedural Law 3 months
(EDPL) Hearing Process

* Notice Hearing
* Hold Hearing
« Accept Comments

3. Issue/Publish/Serve Determination Within 90 days of hearing
and Findings

4. Period for owners to challenge in 30 days after publication of findings
Appellate Division

5. Serve Petition and File with Court 30 days

6. File vesting order 30 days

7. Make advance payments to tenants
and obtain possession of property Upon Vesting





Condemnation Process

Common
Steps

(6 months) Eminent Domain Issue Period for owner to

Procedure Law Determination and submit challenge in
Hearing Process Findings Appellate Division
(3 months) (1.5 months) (1 month)
Prepare
Damages and
Acquisition Maps
(1-3 months)

Make advance
payments to
landowners/tenants
and obtain possession
of property
(Upon Vesting)

Serve Petition on
Landowner and File vesting order
File with Court (1 month)
(1 month)
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Case Study: No Legal Challenges NYGC

McKinley Park Branch Library

EDPL Hearing

Determination and Findings Issued

Vesting Papers Served

Title Vested

Total time: 8 months from EDPL hearing

Protection

April 11, 2014

June 5, 2014
September 25, 2014
December 1, 2014
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Court Challenges to Condemnation

The property owner can bring a legal challenge to the condemnation proceedings at two
points:

= After the EDPL Hearing and issuance of Determination and Findings, which
could include claims that the City did not follow proper process (i.e. ULURP or
SEQRA) and has no authority to condemn:

» Challenge brought directly to the Appellate Division, and potentially to the
Court of Appeals (1 year, approximately)

= After the City files a petition to acquire the property in State Supreme Court, the
owner may challenge on the grounds that the City did not follow proper
procedures in the court vesting process

» Challenge brought in NYS Supreme Court, then may be appealed in the
Appellate Division, and potentially to the Court of Appeals (approximately
18 months)
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Condemnation — EDPL Challenge NYC

Protection

Common
Steps
(6 months)

Eminent Domain Issue Waiting period for owner
Procedure Law Determination and to submit challenge in
Hearing Process Findings Appellate Division

Prepare (3 months) (1.5 months) (1 month)

Damages and
Acquisition Maps
(1-3 months)

Challenge by Appeal to Court of Serve Petition on
owner to Appellate Appeals Landowner and
Division File with Court

(1 month)

Make advance

Challenge by File payments to
Appeal to
owner to NYS >uu I fppee ia vesting landowners/tenants
ppellate Court of i
Supreme Ohision AiraaiE order and obtain
Court PP (1 month) possession of

property
(Upon Vesting)






Case Study: Timeline with EDPL Challenge NY&

FDNY EMS Battalion 39

« EDPL Hearing

« Determination and Findings Issued

« EDPL Challenge Denied by Appellate Division
» Vesting Papers Served

« Title Vested

Total time: 2 years from EDPL hearing

Protection

August 10, 2011
September 28, 2011
September 25, 2012
June 25, 2013
August 5, 2013
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Case Study: Timeline with EDPL Challenge NY&

Protection

Hudson Yards

 EDPL Hearing

» Determination and Findings Issued

« EDPL Challenge Denied by Appellate Division
« Title Vested (underground easements)

» Title Vested (majority of remaining properties)

Total time: 14 months — 2 years from EDPL hearing

July 2005
October 2005
May 2006
September 2006
August 2007

15





Case Study: Both Challenges

SCA 230Q Annex

« EDPL Hearing
» Determination and Findings Issued

« EDPL Challenge Denied by
Appellate Division

» Petition to vest filed in Supreme Court
« Petition and Opposition fully submitted
» Title Vested

Total time: under 2 years from EDPL Hearing

December 2008
January 2009
February 2010

February 2010
May 2010
August 2010
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Alienation

« Given community concerns about loss of parkland, there are two options:
o Obtain alienation legislation

o Defend decision not to obtain alienation legislation relying on EPA’s position that
Superfund preempts NYS law absent State legislation

Obtain Alienation Legislation

« Obtaining alienation legislation requires City Council to adopt and submit a home rule
message to the State Legislature. City Council may decline to do this for any reason,
including no environmental review or opposition to alienation. The Council typically
requires the support of the local Councilmember.

+ If Council submits the home rule message, the State Legislature can proceed with the
alienation bill. The Legislature has no set timeframe in which to act, and typically only
enacts alienation legislation during the last week of the session (June).

» Legislation must be signed by the Governor. Legislation adopted at the end of the
session is sent to the Governor slowly between the following 2 weeks and 5 months.
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Alienation Flow Chart

City Council
passes Home
Rule Message,;
sends to State
Legislature
State Legislature Governor
SEERTES signs

m__nnm.:.o: legislation
legislation

Alienation
legislation bill
proposed in
State
Legislature
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Case Studies: Alienation Legislation

United Nations

Legislation Introduced June 10, 2011
Legislation passed by Legislature June 17, 2011
Bill signed by Governor July 15, 2011

Total time after legislation introduced: 5 weeks (does not include pre or post legislative
negotiations and outreach)

Coney Island

Legislation Introduced March 23, 2011
Legislation passed by Legislature June 16, 2011
Bill signed by Governor August 8, 2011

Total time after legislation introduced: 20 weeks (does not include pre or post legislative
negotiations and outreach)
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Alienation via Legal Challenge NYC

Protection

Alternatively, DEP could defend the decision not to obtain alienation legislation relying on EPA’s position that
Superfund preempts the NYS law absent State legislation.

Steps (if suit stays in NYS court system)

1.

@ K B M

Earliest start would be when City announces intention to use park site. City does not control start of
litigation and commencement of litigation could be significantly later in time.

Complaint filed in NYS Supreme Court.
NYS Supreme Court decision appealed to Appellate Division.
Appellate Division decision appealed to Court of Appeals (appeal is with permission of court).

Court determines whether the City must obtain legislation. If it does, the City follows legislative process.

Steps (if suit moves to Federal court system)

il

o s w N

Earliest start would be when City announces intention to use park site. City does not control start of
litigation and commencement of litigation could be significantly later in time.

Complaint filed in NYS Supreme Court.

Case removed to Federal District Court.

Federal District Court decision appealed to Second Circuit.

Court determines whether the City must obtain legislation. If it does, the City follows legislative process.
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City
announces
intention to

use park
site

Alienation via Legal Challenge Flow Chart

Legal
challenge
filed in NYS
Court

Appellate
Division
makes
decision,
which may
be appealed
to Court of
Appeals

NYS Supreme
Court makes
decision,
which is
appealed to
Appellate
Division

Federal District
Court makes
decision; which
is appealed to
the Second
Circuit

Environmental
Protection

City Does Not
Need
Legislation

OR

City Must
Obtain
Legislation

Second
Circuit
decides on
case
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Croton Water Filtration Plant — Van Cortlandt Park

+ Alienation challenge brought in State Court
by Friends of Van Cortlandt Park

« Case removed to Federal Court
» District Court decides in City’s favor
« Second Circuit certifies question to State Court of Appeals

» Court of Appeals determines City must
obtain State Legislation

« State Legislature passes alienation bill

Total Time from first challenge: 4 years

Case Study: Alienation via Legal Challenge NY&

Protection

1999

088
2000
2000
Feb 2001

July 2003
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Acquisition Overview

Process to Acquire Land Best Case Worst Case
Negotiated Acquisition 14 months 16 months
Condemnation 1 year 3.5 years
Seek Alienation Legislation 9 months Never

Obtain Alienation
Legislation Including Legal 3 years Never
Challenge

Assumptions for all scenarios
* No ULURP or SEQRA required
 EPA directs DEP to a site
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